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ACTS AMENDMENT (DOMESTIC VIOLENCE) BILL 2004 
Committee 

Resumed from an earlier stage of the sitting.  The Chairman of Committees (Hon George Cash) in the Chair; 
Hon Nick Griffiths (Minister for Housing and Works) in charge of the Bill. 

Progress was reported after clause 4 had been agreed to. 

Clause 5:  Section 3 amended - 

Hon PETER FOSS:  I believe the minister has an alternative wording to the amendment standing in my name on 
the supplementary notice paper; therefore, I will not move mine. 

Hon NICK GRIFFITHS:  I move - 

Page 4, after line 11 - To insert - 

“imagined personal relationship” means a relationship where one person claims to have, or have had, 
an intimate personal relationship, or other personal relationship, with another person but that 
other person disagrees with that claim; 

This amendment deals with the issue of imagined personal relationship that Hon Peter Foss, Hon Giz Watson 
and Hon Adele Farina dealt with in their second reading contributions. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 6:  Section 4 replaced -  

Hon NICK GRIFFITHS:  I have an amendment on the notice paper in my name, but I do not propose to move it.  
The issue was dealt with in a previous clause. 

Hon Peter Foss:  In the next clause?   

Hon NICK GRIFFITHS:  Yes.  

Clause put and passed. 

Clause 7:  Section 6 replaced -   

Hon PETER FOSS:  Similar to the last occasion, I have an amendment but the minister has an amendment that 
seeks the same effect, with different words.  Accordingly, I will not move my amendment so that he can move 
his. 

Hon NICK GRIFFITHS:  I move -  

Page 9, after line 17 - To insert -  

(e) if the person who commits the act has an imagined personal relationship with the 
person against whom the act is committed, an act that would constitute an act of 
domestic violence if those persons were in a domestic relationship. 

As Hon Peter Foss correctly said, this is a recasting of the wording and it has the same effect as Hon Peter Foss’s 
earlier proposed amendment on the notice paper.  

Amendment put and passed.   

Clause, as amended, put and passed.   

Clauses 8 to 10 put and passed. 

Clause 11:  Section 11 replaced by sections 11, 11A and 11B - 
Hon NICK GRIFFITHS:  I move  - 

Page 14, after line 32 - To insert -  
and that making a violence restraining order is appropriate in the circumstances. 

This amendment corrects a drafting error in proposed section 11B.  Proposed section 11A sets out the grounds in 
which a violence restraining order may be made.  Proposed section 11B mirrors proposed section 11A but relates 
specifically to the situation of a child or a person with whom the child is in a domestic relationship being at risk 
of being exposed to domestic violence, as distinct from a child who may be the direct target of domestic 
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violence.  The direct target will be caught under proposed section 11A.  The child who is exposed will be catered 
for by proposed section 11B.  Proposed section 11A incorporates the judicial discretion that is attached to the 
making of a violence restraining order that was inadvertently omitted from proposed section 11B.   
Amendment put and passed.  
Clause, as amended, put and passed.   
Clause 12:  Section 12 amended  - 
Hon GIZ WATSON:  I move  - 

Page 15, after line 25 - To insert -  
(5) Section 12 is amended by inserting after subsection (1) the following subsections - 

“ 
(1a) The criminal record referred to in subsection (1)(h) and evidence of previous 

similar behavior referred to in subsection (1)(i) is to be provided to the court 
by the officer principally responsible for that court’s administration before or 
at the time the court commences its consideration of whether or not a 
violence restraining order should be made. 

”. 
I refer to the comments I made about this amendment during my contribution to the second reading debate.  A 
court or magistrate can make a decision only as good as the quality of the information before the court.  The Act 
has always made a respondent’s prior criminal record and the restraining orders previously taken out against 
them matters that must be taken into account in deciding whether to grant a restraining order.  However, there is 
no provision for the respondent’s record or past record to be automatically provided to the court.  The reality is 
that many applicants are unrepresented, particularly at initial hearings, and would have difficulty organising for 
the respondent’s record to be put before the court, particularly as interim matters arise as a matter of urgency at 
short notice; that is, applicants may have difficulty if they even think of doing so, given they may not know that 
the record is a relevant matter under the Act.  Therefore, with this amendment, I am seeking to place the 
obligation on the court administration to have that information available.  I understand that the Government has 
some objections to this amendment given the resources required to meet the requirement.  However, I point out 
that, first, I believe this information can be readily provided and, second, there is provision that, even if this 
material is not immediately accessible, it will not delay a decision by the court.  There is still provision that the 
matter can go ahead if it is deemed that the information cannot be obtained in a timely fashion.  I seek the 
support of the Chamber for this amendment.   
Hon NICK GRIFFITHS:  This concept was raised by the honourable member in her second reading contribution.  
I responded to that, and I remind the honourable member and the committee that my response was to the effect 
that the record is not held by the court as such; it is held by the police.  There are also resource implications.  
There is merit in the proposition that the honourable member has put forward; however, it is a matter that can be 
dealt with administratively.  It needs to be reflected on and considered.  I am concerned about the administrative 
process at this stage, but I am particularly concerned about what effect this may have on the finances of the 
State.  This proposal should be examined, and it could be examined and perhaps implemented progressively.  
However, a proposal like that can be examined when the Act - I trust this legislation will become an Act - is 
reviewed. 
Hon FRANK HOUGH:  I oppose the amendment for the simple reason that the prior record will be made 
available to the court.  I sat on cases involving restraining orders for nearly three years at the Court of Petty 
Sessions, and I think a restraining order should stand on its own.  Some people have a tendency to keep taking 
out restraining orders against their neighbours, their wife and so on and so forth, and I do not think that helps the 
case.  I can think of an instance that recently occurred in which Hon John Fischer, John Mania and I had violent 
restraining orders placed on us by a woman we had not seen for about 12 months - an absolute lunatic.  She then 
said she would withdraw them in court because she thought that we were going to be good little boys.  I do not 
know what good little boys are; we had not spoken to her for a year.  That would be reflected in the court as a 
prior offence if the lunatic was let lose again on the three of us.  A restraining order should stand on its own, and 
the justices of the peace and magistrate have a duty of care and they respond accordingly.  I oppose the 
amendment.   

Hon PETER FOSS:  I think Hon Frank Hough has misunderstood what is already in the Act, and the court’s 
obligation.  The court already has an obligation to consider these matters, and it can go either way.  It could be a 
matter of showing that the person is a mischievous serial applicant, or it could be matter of showing that a person 
is a regular offender and that, despite previous undertakings that he would not stalk a person or commit violent 
acts, has in fact done so.  They are both highly relevant to deciding the matter.  The question of whether they 
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should or should not be considered is already decided because it is in the Act.  I think the point that Hon Giz 
Watson is raising is that it is very hard for the ordinary person to get that information before the court.  Often, we 
do not know what that person has been doing.  In the case to which Hon Frank Hough referred, he had no idea.   

Hon Frank Hough:  Sometimes you do, though.   

Hon PETER FOSS:  And sometimes a person does not.  However, even if a person knows, it is still quite an 
expensive and difficult process to get that record before the court.  A person has to get a subpoena served on 
each of the courts in which the case was previously heard, and have that information brought before the court.  
For the ordinary person, that is quite a daunting and lengthy process.  I take it we are talking about not an interim 
order, but a final order.  I am not sure whether that is absolutely clear, but it needs to be made clear.  We would 
not want to make an interim order while we got that information, because it would be extremely unlikely that we 
would get an interim order.   

Hon Nick Griffiths:  This amendment would mean that an order would not be made -   

Hon PETER FOSS:  An interim order, yes.  If we are to put something into the legislation, it has to be final.  I 
beg to differ from the minister in one small part; I think that the court does have this information.  Unless 
something radical has happened to the computer system that we put in place, the court should have some record 
of previous proceedings and the orders that are made on them, which is slightly different from a record, and 
slightly different from previous complaints.  On the other hand, the police can similarly have such information 
about people, and I think that the new computer aided dispatch and communications services system can search 
for that information by address and name.   

I have started to write a few words down because it helps me think the process through.  Perhaps the amendment 
should read, “The court is to take such measures as it considers necessary to ensure that the matters referred to in 
subsection 1(h) and subsection 1(i) are provided to the court prior to deciding whether or not to make a final 
violence restraining order, and for that purpose may adjourn the case.”  That is more directly related to the point 
that Hon Giz Watson talked about.  She is trying to say that we should make sure that the court has some 
obligation to do that, and it has a right to adjourn the case.  I think we heard of a magistrate who does do that; he 
requests the information and adjourns the case pending receipt of that information.  Although I do not suggest 
that that is totally perfect, it at least provides a stopgap measure to get us somewhere there.   

Hon NICK GRIFFITHS:  Noting the time, the form of words that Hon Peter Foss has raised will deal with 
mischief, and I am mindful to give consideration to that.  I am proposing to move that we report progress and 
seek leave to sit again, and then these matters can be discussed.  When we come back, hopefully tomorrow, we 
can sort this out.   

Debate interrupted, pursuant to sessional orders. 
 


